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—— METROPOLITAN BOROUGH ——




AGENDA PAPERS FOR
STANDARDS COMMITTEE 
Date: Wednesday, 20th July, 2011  

Time:  6.30 p.m.
Place:  Meeting Room 13, Ground Floor, Quay West, Trafford Wharf Road, Old Trafford.
	
	A G E N D A                      PART I

NOTE: TO DISPLAY AND OPEN AGENDA ITEM ATTACHMENTS, PLEASE DOWNLOAD AGENDA FROM WEBSITE IN “WORD” FORMAT.

	Enclosure
No.
	Proper Officer

under L.G.A., 1972, S.100D (background papers):



	1. 
	ATTENDANCES

To note attendances, including Officers and any apologies for absence.


	
	

	2.
	APPOINTMENT OF CHAIRMAN 2011/12
To note that Council has appointed Mr. D. Goodman as Independent Chairman for the Municipal Year 2011/12.

	
	

	3.
	MEMBERSHIP OF THE COMMITTEE 2011/12
To note the membership of the Committee for the Municipal Year 2011/12.
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	4.
	TERMS OF REFERENCE OF THE COMMITTEE 2011/12
To note the Terms of Reference of the Committee for the Municipal Year 2011/12.
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	5.
	MINUTES

To receive and, if so determined, to approve as a correct record the Minutes of the meeting held on 3rd March 2011.
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	6.
	LOCALISM BILL – FUTURE OF THE ETHICAL STANDARDS REGIME
To consider a report of the Monitoring Officer. 

	To follow
	
[image: image5.emf]Item 6 Localism  Bill_Standards Update



	7.
	AMENDMENTS TO THE CONSTITUTION
To receive a report of the Monitoring Officer. 

	To follow

	
[image: image6.emf]Item 7  2011-07-20_Constitutional Changes



	8.
	URGENT BUSINESS (IF ANY)
Any other item or items (not likely to disclose "exempt information") which, by reason of special circumstances (to be specified), the Chairman of the meeting is of the opinion should be considered at this meeting as a matter of urgency.

	
	

	9.
	EXCLUSION RESOLUTION (REMAINING ITEMS)

Motion   (Which may be amended as Members think fit):


That the public be excluded from this meeting during consideration of the remaining items on the agenda, because of the likelihood of disclosure of “exempt information” which falls within one or more descriptive category or categories of the Local Government Act 1972, Schedule 12A, as amended by The Local Government (Access to Information) (Variation) Order 2006, and specified on the agenda item or report relating to each such item respectively.

	
	

	
	THERESA GRANT
Deputy Chief Executive
Contact Officer:  J.M.J. Maloney

Ext: 4298


	COUNCILLOR MATTHEW COLLEDGE
Leader of the Council
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STANDARDS COMMITTEE


Terms of Reference


1. To promote and maintain high standards of conduct by the members and co-opted members of the Council.


2. To assist members and co-opted members to observe the Members’ Code of Conduct.


3. To advise the Council on the adoption or revision of its Code of Conduct.


4. To monitor the operation and effectiveness of the Members’ Code of Conduct.


5. To advise, train or arrange to train members and co-opted members on matters relating to the Members’ Code of Conduct and other issues relating to standards and conduct


6. To assess and review complaints alleging breaches of the Code of Conduct by members and co-opted members.


7. To conduct determinations’ hearings of complaints alleging breaches of the Code of Conduct.


8. To grant dispensations to members and co-opted members with prejudicial interests.


9. To exercise the same functions as described in 1-8 above in relation to the parish councils wholly or mainly in its area and the members of those parish councils.


10. To consider any matter referred to it by the Standards Board for England or the Monitoring Officer.


11. To provide an overview of the Council’s policies with regard to standards of conduct and ethics.


12. To determine applications for exemptions for politically restricted posts.


13. To exercise such other responsibilities as may be prescribed by law.


Delegation


1.
The Standards Board shall have delegated power to resolve and act on behalf of and in the name of the Council in relation to all matters in their Terms of Reference except that its powers in relation to the adoption of a Local Code of Conduct shall be limited to the offering of advice to the Council.


2.
To report directly to the Council on issues concerning the implementation of the Code on the advice of the Monitoring Officer.
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Report to:
Standards Committee



Date:



20 July 2011

Report for: 


Information

Report of: 
Monitoring Officer

Report Title


		Amendments to the Constitution







Summary


		The Council at its annual meeting on 24 May 2011 agreed a number of changes to the Constitution. These amendments were agreed subject to the matters being referred to the Overview and Scrutiny Core Committee, Standards Committee and the Executive. This report is submitted for information for the benefit of the Standards Committee.







Recommendation(s)


		To note the amendments to the Constitution, which were agreed by the Council on 24 May 2011.







Contact person for access to background papers and further information:


Name:

James McLaughlin – Democratic, Scrutiny & Electoral Services Manager


Extension:
1815



Background Papers: 


· Report of the Acting Director of Legal & Democratic Services to Annual Council (24 May 2011) ‘Delegation of Functions and Amendments to the Constitution’

Implications:


		Relationship to Policy Framework/Corporate Priorities

		This report does not directly impact upon the policy framework or the corporate priorities of the Council. However, the Constitution is the enabling document for sound decision making at the authority and there is an indirect relationship as such. 

		



		Financial

		There are no direct financial implications relating to this report. 

		



		Legal

		The Constitution is a statutory document which all local authorities are required to have and maintain under the Local Government Act 2000. It is necessary to update the Scheme of Delegation to ensure that the Council discharges its decision making responsibilities in accordance with a variety of statutory frameworks. 

		



		Equality & Diversity

		No implications have been identified.

		



		Sustainability Implications

		None

		



		Staffing/ E-Government/ Asset Management

		None

		



		Risk Management

		Risk management is an integral part of good governance and by agreeing to the recommendations within this report, the Council will ensure that the principles of good governance and statutory requirements are met thereby reducing the risk of challenge to decisions taken by the authority.

		 



		Health and Safety 

		None

		





1.
Background

1.1 It is the duty of the Council’s Monitoring Officer to review the Constitution from time to time and to propose amendments to the Council. Generally amendments are proposed at the Council’s Annual General Meeting to reflect any changes which are proposed to the schemes of delegation for both Members and Officers, together with any further amendments which may be considered to be necessary for the efficient and effective management of the Council and Council services.

1.2 At the Annual Meeting of the Council, it was agreed that the following amendments would be made to the Constitution:


· new provisions relating to the appointment and duties of the Deputy Chief Executive; and

· new provisions confirming the ceremonial role of the Mayor and the position of the Mayor in the event that the councillor holding the position is no longer a serving elected member

1.3 Amendments were also made to the Scheme of Delegation to reflect new powers for the Council that have been established by recent legislation and organisational change. 

1.4 Whilst these were agreed by the Council, an additional recommendation to forward these amendments to the Overview and Scrutiny Core Committee for comment was supported. This report responds to the provisions of that recommendation and is submitted for information. 


2. Deputy Chief Executive

2.1 Prior to the Annual Council, there was no provision within the Constitution to define the duties and responsibilities of the Deputy Chief Executive when acting in the absence of the Chief Executive. The recent addition to the Constitution confirms that the Chief Executive in consultation with the Leader has the power to appoint a Deputy Chief Executive. It also specifies that the Deputy Chief Executive may undertake the duties of the Chief Executive set out within the Constitution either upon the instruction of the Chief Executive or on instruction from the Leader when the Chief Executive is absent from his/her duties for whatever reason for a period of five consecutive working days. During such times, the Deputy Chief Executive shall undertake any of the powers of the Chief Executive, except where the Constitution already provides for deputising arrangements (for example, in the case of Proper Officer functions)

3. Article 5 – Chairing the Council

3.1 It was agreed that Article 5 should be amended to include reference to the ceremonial role of the Mayor in order to distinguish that important function from that of Chairing the Council meeting. Article 5, as amended, states that the Mayor is the first citizen of the Borough and takes precedence in the Borough, as well as representing the Borough at civic functions both locally and nationally and will fulfil all the traditional ceremonial functions that are fundamental to civic life in Trafford. 

3.2 It was also agreed that Article 5 would be amended to confirm that the Chairman of the Council would be the Mayor, who would be elected annually from the membership of the Council. Consequently the Mayor will hold office as Chairman of the Council until:


(a) (s)he resigns from the office; or


(b) (s)he is suspended being a councillor under Part III of the Local Government Act 2000 (although (s)he may resume office at the end of the period of suspension); or


(c) (s)he is no longer a councillor; or


(d) the first Annual Meeting after their normal day of retirement as a councillor save that the Council may be resolution remove the Chairman from office at an earlier date


The effect of these provisions is to ensure that the Council is always chaired by one of the membership of the Council. 


4. Officer Scheme of Delegation 

4.1 The Scheme of Delegation was amended to note the division in responsibilities to the Corporate Director of Economic Growth and Prosperity and the Corporate Director of Environment, Transport and Operations as a result of organisational changes during the previous year. A further change was made to a specific delegation to the Chief Planning Officer.
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Report to:
Standards Committee



Date:



20 July 2011

Report for: 


Information

Report of: 
Monitoring Officer

Report Title


		Localism Bill – Future of the Ethical Standards Regime







Summary


		The Government has published the Localism Bill, which, amongst many other matters, proposes significant changes to the Ethical Standards regime within local authorities. The proposals within the Bill are aimed at deregulating standards across the country, allowing authorities to adopt their own provisions to regulate Members’ conduct. Local authorities will have a general duty, under the Localism Bill, to promote and retain high standards of conduct.







Recommendation(s)


		To note and discuss the proposals summarised in the report.







Contact person for access to background papers and further information:


Name:

James McLaughlin – Democratic, Scrutiny & Electoral Services Manager


Extension:
1815



Background Papers: 


· Localism Bill (specifically Clauses 14-20 and Schedule 4)


· E-mail from the Local Government Association to the Chief Executive (16 Feb 2011)


· Briefing paper by the Local Government Group and the Association of Council Secretaries and Solicitors: Maintaining High Ethical Standards in Local Government


1.
Background

1.1 On 13 December 2010, the Government introduced its Localism Bill to the House of Commons. Clauses 14-20 (inclusive) and Schedule 4 of the Localism Bill provide more information as to the Government’s proposals in relation to the future of standards in local government. 

1.2 Much of what is in the Bill has been raised previously in speeches and press releases and there are very few surprises in the drafting. However like much modern legislation while some of the more fundamental issues are addressed in the primary instrument much has been reserved for secondary legislation, which at the time of writing has yet to be published. However despite considerable pre-warning of what was to come the reforms suggested can still be fairly said to be radical in nature and how some at least will work in practice remains a matter of conjecture.


2. Summary of the Provisions

2.1 There are complex transitional arrangements included in the Bill designed to take us from the current position to the new regime:

(i) It is proposed that there will be an appointed day (probably two months after the Bill has received Royal Assent – currently being indicated to take place at the end of the calendar year so the appointed day may be in February 2012) after which no further complaints under the old regime can be made.


(ii) At the appointed day any cases in the system (that is that have not been concluded) will still be dealt with although any cases referred to the Standards Board for England will automatically go back to the local authority that referred them and they must conclude matters. The Standards Committee in its current statutory form will remain in place until all outstanding cases have been dealt with. Those cases that straddle the regimes will not however have any right of appeal and the Standards Committee will not have the power to suspend and must limit themselves to for example the issuing of a censure or request that training is undergone. 


2.2 The most significant proposed changes in the Bill are as follows:

(i) Pre-determination in Decision Making 

Under the proposed arrangements Members are not to be said to have had a closed mind when making a decision just because they had previously done anything that directly or indirectly indicated what view the decision maker took or would or might take in relation to that matter and the matter was relevant to the decision. It will be interesting to see what the Courts will make of this provision albeit that recent decisions on similar issues have begun to more obviously recognise the difference between say a judge and a councillor and the role that local politics and campaigning play in the process. The high water mark, given this proposed provision, seems to have been the Persimmon Homes Case – R (Lewis) v Redcar and Cleveland Borough Council and Persimmon Homes Teesside Limited [2008] EWCA Civ 746. 


In that case, the Court of Appeal allowed an appeal by Persimmon against the judgement of Jackson J ([2007] EWHC 3166 (Admin)) in which he quashed a planning permission for a large mixed-use development at Coatham Enclosure, Redcar. 


The Court of Appeal gave detailed consideration as to what is the proper test to apply where it is alleged that a decision maker appears to have a closed mind or predetermination.


Lord Justice Pill said “There is no doubt that Councillors who have a personal interest, as defined in the authorities, must not participate in Council decisions. No question of personal interest arises in this case. The Committee which granted planning permission consisted of elected members who would be entitled, and indeed expected, to have, and to have expressed, views on planning issues. When taking a decision Councillors must have regard to material considerations and only to material considerations, and to give fair consideration to points raised, whether in an Officer’s report to them or in representations made to them at a meeting of the Planning Committee. Sufficient attention to the contents of the proposal, which on occasions will involve consideration of detail, must be given. They are not, however, required to cast aside views on planning policy they will have formed when seeking election or when acting as Councillors. The test is a very different one from that to be applied to those in a judicial or quasi-judicial position. 


Councillors are elected to implement, amongst other things, planning policies. They can properly take part in the debates which lead to planning applications made by the Council itself. It is common ground that in the case of some applications they are likely to have, and are entitled to have, a disposition in favour of granting permission. It is possible to infer a closed mind, or the real risk a mind was closed, from the circumstances and evidence. Given the role of Councillors, clear pointers are, in my view, required if that state of mind is to be held to have become a closed, or apparently closed, mind at the time of a decision.


Central to such a consideration, however must be a recognition that Councillors are not in a judicial or quasi-judicial position but are elected to provide and pursue policies. Members of a Planning Committee would be entitled, and indeed expected, to have and to have expressed views on planning issues …”


The proposed new provision however arguably goes further and allows Members to be extremely clear as to their position, for example, in relation to a specific forthcoming planning permission. The issue must be would this allow a Member to campaign on a “vote for me and I will vote against this planning application whatever the applicants might say” ticket, get elected and on a planning committee and then to vote against it? If so, this may be seen as a significant shift in the perception of the local planning system where the political side of the equation, which, whilst always present, was subservient to an almost but not actual judicial approach or at least a position where a closed mind was not acceptable. It will be interesting to see what, for example, the property development industry makes of this suggestion. 



In a letter to all Council Leaders, the Minister for Housing and Local Government mentioned this provision but said in addition: “… of course councillors will still need to be open minded at the point of decision in the sense of listening to all the arguments and weighing them against their preferred outcome, before actually voting.”



However it is not clear from the Bill how this requirement is built into the provision or how you can be open minded when you have a preferred outcome. 

(ii) Duty to Promote and Maintain Standards of Conduct

Local authorities will have a duty to promote and maintain standards of conduct by Members and co-opted members. It remains to be seen how this is to be achieved when this is a matter of local choice. It should be noted that whenever there is a duty, the council “must” carry out that function, and failure to do so can be challenged through the courts. It is not immediately apparent in what context this new duty may become the subject of litigation, although lawyers have shown themselves adept at applying such obligations in other areas, for example, discrimination law. One might see that a judicial review of a planning application, for example, could include such a call to the local authority as to how it may or may not have sought to comply with this duty in the context perhaps of bad behaviour in the committee. It will also be seen that without a code of conduct concepts such as “high standards of conduct” may be more difficult to define.

(iii) Governance

The new provisions, like the old, are not to be functions of the Executive. Standards issues will therefore need to be continue to be dealt with by a committee of the Council (although not necessarily a Standards Committee as such) rather than the Executive.


(iv) Code of Conduct for Members

Councils may adopt a code of conduct for Members. A Council may revise its existing code, adopt one to replace the existing one, or withdraw its existing one without replacing it – and therefore not have a code at all. The Council can publicise this in whatever way it wishes. This decision must be taken by full Council. This will, in direct contrast to the previous regime which allowed only very minimal variation to the code, with much being compulsory, allow for significant variation between councils. It is too early to know where authorities generally will position themselves on this issue although it is anticipated that many will suggest a new code be adopted. It is probably unlikely that all authorities will universally take this up. 


(v) Investigation of Complaints about Members’ Conduct

If a Council has adopted a Code of Conduct then if written allegations are made that a member has failed or (perhaps oddly) may fail to comply with it then the Council must consider whether or not to investigate it and decide how to investigate the complaint. It is clear that the decision to have a code does potentially have resource implications as the current reading of this provision is that without a code there can be no complaints which carry a legal obligation. Without a regime of any sort councils may find themselves, in the face of a determined complainant, obliged to deal with the matter via their internal complaints system or at least seeking some sort of process rather than simply saying that there is nowhere for the complainant to take matters. One route may be via the political groups. It is clear and perhaps welcome however that it (compared to the previous complex and obligatory legislative provisions) be a matter for the Council how it seeks to investigate such matters should it adopt a code. A far more light touch (previously a possible four committee meetings could be required for one complaint) procedure can be put into place albeit that officers will recommend that the Council does agree a procedure formally. 

(vi) Register of Members’ Interests

The legislation allows the Secretary of State to make regulations requiring the Monitoring Officer to establish and maintain a register of interests. The regulations may include details of what sort of matter needs to be registered, provisions requiring the disclosure and possible withdrawal of Members with those interests, and powers to grant dispensations to those Members so that they can, despite the interest, participate. The regulations may also include some details of sanctions the Council can impose on Members who fail to comply (but not suspension or disqualification) and the requirement to make the register available and telling the public that it is available. It is worth noting that there will be a power in the legislation to the Secretary of State to make regulations and of itself does not impose anything upon Members. It would allow a similar regime to that which currently exists although, and it is suspected that this would be widely welcomed, that the current complex system of personal and prejudicial interests could be simplified. 


(vii) One of the surprising clauses in the Bill is that a failure to comply with the provisions with regard to interests in respects of registering interests, disclosing them, or taking part when they should (should such provisions be introduced) “without reasonable excuse” will be a criminal offence. This will attract a fine of up to level 5 currently £5,000.00. The court (and now it will only be the court) can then disqualify the Member for up to five years. Only the Director of Public Prosecutions can authorise and bring a prosecution for an offence under these provisions. Therefore, the Council itself could not prosecute one of its own Members unless they were authorised to do so on behalf of the Director of Public Prosecutions. 

(viii) The Bill also has provisions for the much-heralded abolition of the Standards Board for England. 

3. The Future of Standards and the Ethical Framework in Trafford

3.1 At the previous meeting of the Standards Committee in March 2011, it was recognised that some significant decisions will need to be made in relation to both the committee and how the Council will comply with its duty to promote standards. To this end, it was resolved that a meeting be arranged by the Monitoring Officer involving the Chairman of the Standards Committee and the Group Leaders. It is anticipated that this meeting will take place in the near future. 

3.2 The decisions that the Council will need to take will include:


· Whether to have a Code of Conduct at all


· If it has a Code what form that will take and whether it will seek to adopt provisions that are either the same or similar to those being adopted elsewhere


· What sort of procedure to have for the investigation of complaints, which parts to delegate to officers either alone or in consultation with Members, and which parts to delegate to a sub-committee.


· What role it sees for the Standards Committee for which it will no longer have a legal obligation but does have existing and ongoing powers to form and maintain.


· If it has a Code and along with the provisions for registering interests coming into force where it is likely that the range of sanctions open to the Council will be defined and what sanctions it may seek to impose for other breaches of the code. These look as if they will be limited to matters such as censure and perhaps the withdrawal of resources but not say suspension.
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STANDARDS COMMITTEE


3RD MARCH 2011


PRESENT:


Mr. D. Goodman (in the Chair),



Councillors R. Bowker, Mrs. Houraghan and Stennett; and Mrs. S. Royle, Mrs. L. Smith and Mr. C.E.J. Griffiths.


In attendance:  Democratic, Scrutiny & Elections Manager (Mr. J. McLaughlin),



Senior Democratic Services Officer (Mr. J.M.J. Maloney).


APOLOGIES:



Apologies for absence were received from Councillor Higgins and Mrs. L. Atkinson.

11. 
MINUTES


RESOLVED: That the Minutes of the meeting held on 22nd July, 2010 be approved as a correct record and signed by the Chairman.


12.
LOCALISM BILL - FUTURE OF THE ETHICAL STANDARDS REGIME

The Committee received for information a report of the Monitoring Officer which set out the broad implications of the Localism Bill insofar as it related to the Ethical Standards regime and the operation of local Standards Committees. Particular reference was made to the need for Councils to adopt their own arrangements for securing the maintenance of high standards of ethical behaviour, following the abolition of the Standards Board, the national Code of Conduct for Members and the requirement on Local Authorities to establish Standards Committees. The Committee noted provisions in the Bill relating to Members’ Interests and Predetermination; and that actions in relation to more serious breaches would subsequently be matters for the courts to determine.

Members were invited to comment on the potential implications of the legislation and, in the light of local discretion to maintain a Standards Committee and a Code of Conduct, the Committee agreed that it would wish, in conjunction with the Council’s legal officers, to take the lead in advising the Council on these matters. 

The Committee’s current preliminary view, bearing in mind its well established educational role and the need to safeguard the interests of the public in relation to Members’ conduct, was that a continuation of a local Standards Committee with independent representation and a Code of Conduct was likely to be desirable. 


In the light of the legislative timetable, it was in any case likely that this Committee would need to be reconstituted for the Municipal Year 2011/12, and it was agreed that a meeting of the key parties, including the Group Leaders, Chairman of Standards Committee and Monitoring Officer, would be desirable as soon as was practicable, in order to consider the most appropriate way forward in this area.



RESOLVED –


(1) That the content of the report be noted.


(2) That the officers make arrangements for a meeting of the Group Leaders, Chairman of Standards Committee and Monitoring Officer to consider the future of the Council’s ethical standards arrangements in the light of the implications contained within the Localism Bill. 


The meeting commenced at 6.30 p.m. and finished at 7.11 p.m.

PAGE  
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MEMBERSHIP OF COMMITTEES 2011/12

Note on Membership: 


(1) Under the new local standards regime it is important that wherever possible the membership of the Standards Committee remains the same and that membership of the Committee should not include more than one Member from any one ward.


(2) The Standards Committee may only be chaired by an Independent Member, therefore, there is not a requirement to appoint a Vice-Chairman.  

		COMMITTEE

		NO. OF MEMBERS



		STANDARDS




		
5 + 1 INDEPENDENT CHAIR



   + 2 INDEPENDENT MEMBERS



   + 2 PARISH MEMBERS


      



		CONSERVATIVE 

GROUP 

		LABOUR

GROUP

		LIBERAL DEMOCRAT

GROUP



		Councillors:-

		Councillors:-

		Councillors:-



		

		

		



		David Higgins

		John Smith

		Ray Bowker



		Mrs. Brenda Houraghan

		Whit Stennett

		



		

		

		



		

		

		



		TOTAL 
2

		2

		1





INDEPENDENT CHAIRMAN: 
Mr. D. Goodman

INDEPENDENT MEMBERS: 
Mrs. L. Atkinson and 



Mr. C. Griffiths

PARISH MEMBERS: 
Mrs. L. Smith (Partington Town Council) and 


Mrs. S. Royle (Dunham Massey Parish Council)


